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are manufactured, printed, or otherwise
produced on or after October 1, 2017
must comply with all the requirements
of subpart A of Regulation E.
18(h)(2)(ii). Because the final rule
does not require financial institutions to
pull and replace packaging materials
manufactured, printed, or otherwise
produced before October 1, 2017, the
Bureau believes it is appropriate to
require financial institutions to provide
a notice of certain changes and updated
initial disclosures to consumers who
acquire prepaid accounts on or after
October 1, 2017 via such non-compliant
packaging materials. Specifically, new
§1005.18(h)(2)(i1)(A) requires that, ifa
financial institution has changed a
prepaid account’s terms and conditions
as a result of this final rule taking effect
such that a change-in-terms notice
would have been required under
§1005.8(a) or § 1005.18(f)(2) for existing
customers, the financial institution must
provide to the consumer a notice of the
change within 30 days of obtaining the
consumer’s contact information.
Separately, § 1005.18(h)(2)(ii)(B)
requires that the financial institution
mail or deliver to the consumer initial
disclosures pursuant to § 1005.7 and
§1005.18(f)(1) that have been updated
as a result of this final rule taking effect,
within 30 days of obtaining the
consumer’s contact information. The
Bureau notes that financial institutions
must mail or deliver initial disclosures
pursuant to § 1005.18(h)(2)(ii)(B) even if
§1005.18(h)(2)(i1)(A) does not apply.
Because of changes made in the final
rule relative to the proposal, the Bureau
believes that it is even less likely that
financial institutions will make broad
changes to their prepaid programs as a
result of the final rule taking effect of
the kind that would trigger requirements
to provide a change-in-terms notice to
existing customers under § 1005.8(a) or
§1005.18(f)(2). Those rules require that
existing customers be provided with an
advance notice in writing only for
changes that would result for the
consumer in increased fees, increased
liability, fewer types of available EFTs,
or stricter limitations on the frequency
or dollar amount of transfers. For
instance, because the final rule requires
that Regulation E limited liability and
error resolution requirements apply to
all accounts, even if they are not
registered or verified, the Bureau no
longer anticipates that financial
institutions would be making changes to
their account agreements that would
increase liability for consumers.
However, based on comments the
Bureau received from industry, the
Bureau is aware that some financial
institutions anticipate discontinuing an

available EFT service as it is currently
offered as a result of the final rule taking
effect, in that the new requirements
imposed on overdraft credit features
offered in conjunction with prepaid
accounts would require certain program
restructuring in ways that may affect
availability in certain circumstances or
for certain consumers.

In light of these circumstances, the
Bureau believes it is appropriate to
impose a requirement (in
§1005.18(h)(2)(i1)(A)) on financial
institutions that is parallel to the spirit
of Regulation E change-in-terms
requirements to notify consumers who
acquire a prepaid account after the
effective date of the final rule via non-
compliant packaging if such changes to
the prepaid account’s terms and
conditions are being made as a result of
the rule taking effect. Accordingly,

§ 1005.18(h)(2)(ii) requires such notice
to be provided, via the method specified
in § 1005.18(h)(2)(iv), within 30 days of
obtaining the consumer’s contact
information.

While the Bureau believes that
changes to existing programs’ terms and
conditions as a result of this final rule
taking effect that would trigger change-
in-terms requirements under Regulation
E for existing customers will be rare, the
Bureau expects that financial
institutions will make other types of
changes to their initial disclosures
pursuant to §§1005.7 and 1005.18(£)(1)
in response to this final rule.
Accordingly, in light of the decision not
to require that outdated packaging be
pulled and replaced, the Bureau
believes it is appropriate to require (in
§1005.18(h)(2)(11)(B)) that consumers
who acquire a prepaid account with
packaging that was printed prior to the
effective date receive updated initial
disclosures that accurately describe the
account’s terms, conditions, and related
information as required under the final
rule.

The Bureau is adopting
§ 1005.18(h)(2)(ii) pursuant to its
authority under EFTA sections 904(a)
and (c) and 905(a), and section 1032 of
the Dodd-Frank Act. The Bureau
believes that the notices required
pursuant to new § 1005.18(h)(2)(ii) will,
consistent with section 1032(a) of the
Dodd-Frank Act, ensure that the features
of the prepaid accounts are fully,
accurately, and effectively disclosed to
consumers in a manner that permits
consumers to understand the costs,
benefits, and risks associated with the
account. In addition, consistent with
EFTA sections 904 and 905(a), the
Bureau believes the updated initial
disclosures will help consumers
understand the new terms of their

prepaid accounts, as authorized under
EFTA section 904(a) and (c) to effectuate
the purposes of EFTA.528

Because financial institutions
generally mail to consumers a
personalized prepaid card embossed
with the consumer’s name, and other
informational materials, after the
account is registered, the Bureau
believes that requiring financial
institutions to include a notice of the
applicable changes to the prepaid
account’s terms and conditions and the
updated initial disclosures in that
mailing will impose very little burden
on industry. Further, as discussed under
new §1005.18(h)(2)(iv) below, a
financial institution is permitted to
deliver the notice and disclosures
electronically, without regard to E-Sign
consent, if it is not otherwise already
mailing or delivering to the consumer
written account-related communications
within the time periods specified in
new § 1005.18(h)(2)(ii). The Bureau
believes that the combined effect of new
§ 1005.18(h)(2)(i) and (ii) will help
reduce compliance burden on industry
relative to the proposal, while still
providing appropriate transparency to
consumers.

18(h)(2)(iii). The Bureau is adopting
new §1005.18(h)(2)(iii) to specify and
balance burden concerns with respect to
providing notices of changes to prepaid
accounts’ terms and conditions to
consumers who acquired prepaid
accounts before October 1, 2017. As
with § 1005.18(h)(2)(i1) discussed above,
the Bureau recognizes that some
financial institutions may make changes
to prepaid account terms and conditions
as a result of this final rule taking effect
that would otherwise require a change-
in-terms notice under Regulation E, in
that the new requirements imposed on
overdraft credit features offered in
conjunction with prepaid accounts
would require certain program
restructuring in ways that may affect
availability in certain circumstances or
to certain consumers. The Bureau
believes that financial institutions that
offer such features typically require
consumers to consent to delivery of
electronic disclosures pursuant to the E-
Sign Act before any credit is extended,
but there may be other consumers with
prepaid accounts in the same prepaid
account program who have never sought

528 The Bureau notes that this approach is similar
to EFTA section 905(c), which provided that for any
account of a consumer made accessible prior to
EFTA’s effective date, the initial disclosures
required by EFTA section 905(a) were required to
have been disclosed not later than the earlier of (1)
the first periodic statement required by EFTA
section 906(c) after EFTA’s effective date or (2) 30
days after EFTA’s effective date.
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to activate that feature on their prepaid
accounts and who have not specifically
consented to electronic delivery.

In light of these unusual
circumstances and other considerations
with regard to general implementation
of the final rule, the Bureau believes
that financial institutions may choose to
effectuate such changes in terms as of
October 1, 2017, or may want to do so
earlier depending on operational
convenience. New § 1005.18(h)(2)(iii),
which applies to prepaid accounts
acquired by consumers before October
1, 2017, is designed to address both
scenarios. Specifically, it provides that
if a financial institution has changed a
prepaid accounts’ terms and conditions
as a result of this final rule taking effect
such that a change-in-terms notice
would have been required under
§1005.8(a) or § 1005.18(f)(2) for existing
customers, the financial institution must
provide to the consumer a notice of the
change at least 21 days in advance of the
change becoming effective, provided the
financial institution has the consumer’s
contact information. If the financial
institution obtains the consumer’s
contact information less than 30 days in
advance of the change becoming
effective or after it has become effective,
the financial institution is permitted
instead to notify the consumer of the
change in accordance with the timing
requirements set forth in
§1005.18(h)(2)(i1)(A). The financial
institution is not required to send a
change-in-terms notice for such change
pursuant to § 1005.8(a) or
§1005.18(f)(2). As discussed under new
§1005.18(h)(2)(iv) below, a financial
institution may provide the notice
pursuant to § 1005.18(h)(2)(iii) in
electronic form without regard to the
consumer notice and consent
requirements of section 101(c) of the E-
Sign Act in certain circumstances.

The Bureau believes this special
notice requirement provides appropriate
flexibility to financial institutions in
informing consumers with regard to
changes to their accounts as a result of
the final rule taking effect. The Bureau
emphasizes, however, that all changes
to a prepaid account’s terms and
conditions as a result of this final rule
taking effect must nevertheless become
effective by October 1, 2017. That is, if
a financial institution were to provide to
a consumer a notice of a change that is
subject to § 1005.18(h)(2)(iii) on
September 20, the change must
nonetheless become effective by October
1; a financial institution is not permitted
to delay the effective date of such a
change until October 11 (i.e., 21 days
after the financial institution notified
the consumer).

The Bureau is adopting
§ 1005.18(h)(2)(iii) pursuant to its
authority under EFTA sections 904(a)
and (c), and section 1032 of the Dodd-
Frank Act. EFTA section 905(b) requires
financial institutions to notify
consumers in writing at least 21 days
prior to the effective date of any change
in any term or condition of the
consumer’s account if such change
would result in greater cost or liability
for such consumer or decreased access
to the consumer’s account. Because of
the unique circumstances involved in
effectuating the final rule particularly
with regard to consumers who have
never sought to activate a credit or
overdraft feature in conjunction with a
prepaid account and consumers who
may be acquiring prepaid accounts close
to the date that certain services are
discontinued or restricted, the Bureau is
exempting financial institutions in this
limited circumstance from complying
with the change-in-terms notice
requirements in § 1005.8(a) and
§1005.18(f)(2). Instead, financial
institutions must notify consumers of
the change, using the method specified
in § 1005.18(h)(2)(iv), 21 days in
advance of the change taking effect or,
in some circumstances, within 30 days
of obtaining the consumer’s contact
information. Pursuant to EFTA section
904(c), the Bureau believes that
exemption from the change-in-terms
notice requirement is necessary and
proper to effectuate the purposes of
EFTA to provide a framework to
establish the rights, liabilities, and
responsibilities of prepaid account
consumers and to facilitate compliance,
by assisting consumers’ understanding
of the new terms and conditions of their
prepaid accounts that are purchased in
outdated packaging. In addition, the
Bureau believes that the notice to
consumers regarding changes to terms
and conditions pursuant to
§ 1005.18(h)(2)(ii1) will, consistent with
section 1032(a) of the Dodd-Frank Act,
ensure that the features of the prepaid
accounts are fully, accurately, and
effectively disclosed to consumers in a
manner that permits consumers to
understand the costs, benefits, and risks
associated with the account.

Although the Bureau did not propose,
nor is it finalizing, a requirement that
financial institutions to provide updated
initial disclosures to all consumers who
opened prepaid accounts prior to the
effective date of this final rule, the
Bureau notes that it believes it would
nonetheless be beneficial for financial
institutions to provide updated initial
disclosures to existing customers so that
they will understand their rights under

the new regime and to avoid potential
consumer confusion. Accordingly, as
discussed in connection with
§1005.18(h)(2)(iv) below, the Bureau
has provided a special rule to facilitate
delivery of such communications.
18(hj(2)(iv). The Bureau is adopting
new § 1005.18(h)(2)(iv) to facilitate
delivery of notices of certain changes
and updated initial disclosures for
prepaid accounts governed by
§ 1005.18(h)(2)(ii) or (iii). Specifically, it
provides that for these accounts, if a
financial institution has not obtained a
consumer’s consent to provide
disclosures in electronic form pursuant
to the E-Sign Act, or is not otherwise
already mailing or delivering to the
consumer written account-related
communications within the respective
time periods specified in
§1005.18(h)(2)(ii) or (iii), the financial
institution may provide to the consumer
a notice of a change in terms and
conditions pursuant to
§ 1005.18(h)(2)(ii) or (iii) or required or
voluntary updated initial disclosures as
a result of this final rule taking effect in
electronic form without regard to the
consumer notice and consent
requirements of section 101(c) of the E-
Sign Act.

As discussed above, the Bureau has
decided, in response to comments, that
financial institutions should not be
required to pull and replace prepaid
account packaging materials with non-
compliant disclosures that were
produced in the normal course of
business prior to October 1, 2017. In
addition, the Bureau believes specific
provisions are necessary to address how
financial institutions should provide
notices of certain changes to prepaid
account terms and conditions and
updated initial disclosures for prepaid
accounts that are acquired via outdated
packaging. As discussed above, the
Bureau believes that most financial
institutions will be able to send the
notices and disclosures pursuant to
§1005.18(h)(2)(ii) and (iii) at the same
time it sends an embossed card
following account registration, and
therefore there should be little
additional burden. For existing
customers from whom the financial
institution has not already obtained
consent to receive disclosures
electronically pursuant to the E-Sign
Act, or for customers to whom the
financial institution is not otherwise
mailing or delivering written account-
related communications during the
relevant time period, the Bureau
believes that permitting electronic
delivery of notices of changes in terms
and conditions pursuant to
§ 1005.18(h)(2)(ii) or (iii) or required or
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voluntary updated initial disclosures as
a result of this final rule taking effect
will minimize compliance burden while
still facilitating consumers’
understanding of the new terms and
conditions of their prepaid accounts in
a timely way. Accordingly, new
§1005.18(h)(2)(iv) addresses delivery of
voluntary disclosures as well as
disclosures that are specifically required
under final rule § 1005.18(h)(2)(i1) and
(ii1) in order to incentivize and facilitate
such communications.

The Bureau is adopting new
comments 18(h)-3, —4, and -5 to
provide further guidance regarding the
provision of consumers with notices
pursuant to final § 1005.18(h)(2).
Specifically, new comment 18(h)-3
explains that a financial institution that
is required to notify consumers of a
change in terms and conditions
pursuant to § 1005.18(h)(2)(ii) or (iii), or
that otherwise provides updated initial
disclosures as a result of this final rule
taking effect, may provide the notice or
disclosures either as a separate
document or included in another notice
or mailing that the consumer receives
regarding the prepaid account to the
extent permitted by other laws and
regulations. New comment 18(h)—4
explains that a financial institution that
has not obtained the consumer’s contact
information is not required to comply
with the requirements set forth in
§1005.18(h)(2)(i1) or (iii). A financial
institution is able to contact the
consumer when, for example, it has the
consumer’s mailing address or email
address.

The Bureau is adopting new comment
18(h)-5 to explain the requirements for
closed and inactive accounts.
Specifically, new comment 18(h)-5
explains that the requirements of
§1005.18(h)(2)(iii) do not apply to
prepaid accounts that are closed or
inactive, as defined by the financial
institution. However, if an inactive
account becomes active, the financial
institution must comply with the
applicable portions of those provisions
within 30 days of the account becoming
active again in order to avail itself of the
timing requirements and
accommodations set forth in
§1005.18(h)(2)(iii) and (iv).

18(h)(3). As discussed above, the
Bureau is adopting new § 1005.18(h)(3)
and new comment 18(h)-6 to provide an
accommodation for financial
institutions that do not have sufficient
data in a readily accessible form in
order to fully comply with the
requirements for providing electronic
and written account transaction history
pursuant to final § 1005.18(c)(1)(ii) and
(iii) and the summary totals of fees

pursuant to final § 1005.18(c)(5) by
October 1, 2017. New § 1005.18(h)(3)(i)
provides that if, on October 1, 2017, a
financial institution does not have
readily accessible the data necessary to
make available 12 months of electronic
account transaction history pursuant to
final § 1005.18(c)(1)(ii) or to provide 24
months of written account transaction
history upon request pursuant to final
§1005.18(c)(1)(i11), the financial
institution may make available or
provide such histories using the data for
the time period it has until the financial
institution has accumulated the data
necessary to comply in full with the
requirements set forth in
§1005.18(c)(1)(ii) and (iii).

New comment 18(h)-6.i provides the
following example to illustrate the
provisions of final § 1005.18(h)(3)(i): a
financial institution that had been
retaining only 60 days of account
history before October 1, 2017 would
provide 60 days of written account
transaction history upon a consumer’s
request on October 1, 2017. If, on
November 1, 2017, the consumer made
another request for written account
transaction history, the financial
institution would be required to provide
three months of account history. The
financial institution must continue
provide as much account history as it
has accumulated at the time ofa
consumer’s request until it has
accumulated 24 months of account
history. Thus, all financial institutions
must fully comply with the electronic
account transaction history requirement
set forth in § 1005.18(¢)(1)(i1) no later
October 1, 2018 and must fully comply
with the written account transaction
history requirement set forth in
§1005.18(c)(1)(iii) no later October 1,
2019.

Similarly, new § 1005.18(h)(3)(ii)
provides that if, on October 1, 2017, the
financial institution does not have
readily accessible the data necessary to
calculate the summary totals of the
amount of all fees assessed by the
financial institution on the consumer’s
prepaid account for the prior calendar
month and for the calendar year to date
pursuant to § 1005.18(c)(5), the financial
institution may display the summary
totals using the data it has until the
financial institution has accumulated
the data necessary to display the
summary totals as required by
§1005.18(c)(5). New comment 18(h)—6.1i
explains that if, on October 1, 2017, the
financial institution does not have
readily accessible the data necessary to
calculate the summary totals of fees for
the prior calendar month or the calendar
year to date, the financial institution
may provide the summary totals using

the data it has until the financial
institution has accumulated the data
necessary to display the summary totals
as required by § 1005.18(c)(5). That is,
the financial institution would first
display the monthly fee total beginning
on November 1, 2017 for the month of
October, and the year-to-date fee total
beginning on October 1, 2017, provided
the financial institution discloses that it
is displaying the year-to-date total
beginning on October 1, 2017 rather
than for the entire calendar year 2017.
On January 1, 2018, financial
institutions must begin displaying year-
to-date fee totals for calendar year 2018.

19(f). The effective dates for the
prepaid account agreement submission
and posting requirements in final
§1005.19 are discussed in more detail
in the section-by-section analysis of
§1005.19(f) below. Final § 1005.19(f)(1)
provides that the requirements of final
§ 1005.19 apply to prepaid accounts
beginning on October 1, 2017, except as
provided in final § 1005.19(f)(2), which
sets forth a delayed effective date of
October 1, 2018 for the requirement to
submit prepaid account agreements to
the Bureau on a rolling basis pursuant
to final § 1005.19(b).

Section 1005.19 Internet Posting of
Prepaid Account Agreements

In 2009, section 204 of the Credit
CARD Act added new TILA section
122(d) to require creditors to post
agreements for open-end consumer
credit card plans on the creditor’s Web
sites and to submit those agreements to
the Board for posting on a publicly-
available Web site established and
maintained by the Board.52° The Board
implemented these provisions in what
is now Regulation Z § 1026.58.530 The
Bureau's receipt of credit card
agreements pursuant to Regulation Z
§1026.58 has aided the Bureau in its
market monitoring functions, and the
Bureau's posting of those credit card
agreements on its Web site may, among
other things, enable consumers to more
effectively compare credit cards.

The Bureau proposed and is finalizing
§ 1005.19 for substantially the same
reasons with respect to prepaid
accounts. Specifically, the Bureau
proposed § 1005.19 to require prepaid
account issuers to submit agreements for
prepaid accounts to the Bureau for
posting on a publicly-available Web site
established and maintained by the

52915 U.S.C. 1632(d).

530In 2015, the Bureau suspended temporarily
the requirement that credit card issuers submit
agreements to the Bureau. See Regulation Z
§1026.58(g); 80 FR 21153 (Apr. 17, 2015). The
temporary suspension expired one year later. See 81
FR 19467 (Apr. 5, 2016).
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Bureau. The Bureau also proposed to
require issuers to make prepaid account
agreements available to the public on
the issuers’ own Web sites or, in certain
limited circumstances, provide
agreements directly to consumers
holding prepaid accounts via a
restricted Web site or in writing upon
request. The Bureau expects to use the
prepaid account agreements it receives
from issuers pursuant to § 1005.19 to
assist in its market monitoring efforts
pursuant to its authority under Dodd-
Frank Act section 1022(c)(1) and (4). In
addition, the Bureau believes that
posting prepaid account agreements on
the Bureau’s Web site in the future will
allow consumers to more easily
compare terms of prepaid accounts
currently in the marketplace as well as
facilitate third parties’ analysis of
prepaid accounts and the development
of online shopping tools. Consumers
will also benefit from having access to
their prepaid account agreements
available through the issuers’ Web sites
(or available upon request in limited
instances).

The specific requirements in
proposed § 1005.19 largely mirrored
existing provisions in Regulation Z
§1026.58. The final rule mirrors
Regulation Z § 1026.58 in many respects
as well, although the final rule deviates
from the proposal and Regulation Z
§1026.58 in some instances, as
discussed below. The Bureau expects
these rules to generally function in the
same manner, albeit with certain
modifications made in proposed
§1005.19 to address differences
between the credit card and prepaid
account markets. However, the
requirements of Regulation Z § 1026.58
and those of § 1005.19 are distinct and
independent of one another. In other
words, issuers must comply with both
as appropriate. The Bureau notes,
however, that it does not believe it is
likely that any agreement will constitute
both a credit card agreement and a
prepaid account agreement and thus be
required to be submitted under both
§1005.19 and Regulation Z § 1026.58.
Given the requirement in new
Regulation Z § 1026.61(b) that credit
features accessible by hybrid prepaid-
credit cards generally must be
structured as separate sub-accounts or
accounts distinct from the prepaid asset
account, in conjunction with the
account-opening disclosure
requirements in existing Regulation Z
§1026.6 and the initial disclosure
requirements in existing § 1005.7(b) as
well as final § 1005.18(f)(1), the Bureau
believes it is unlikely that an issuer
would use a single agreement to provide

all such disclosures for both a prepaid
account and for a covered separate
credit feature.

The Bureau proposed and is finalizing
§1005.19 pursuant to its disclosure
authority in EFTA section 905(a), its
adjustment authority in EFTA section
904(c), and its authority in section
1032(a) of the Dodd-Frank Act. The
Bureau believes collection and
disclosure of the agreements allows for
clear and accessible disclosure of the
terms and conditions of prepaid
accounts, and is necessary and proper to
effectuate the purposes of EFTA to
provide a framework to establish the
rights, liabilities, and responsibilities of
prepaid account consumers, because the
final rule will assist consumers’
understanding of and shopping for
prepaid accounts based on the terms
and conditions of those accounts. In
addition, collection and disclosure of
the agreements will, consistent with
section 1032(a) of the Dodd-Frank Act,
permit the Bureau to prescribe rules to
ensure that the features of any consumer
financial product or service, both
initially and over the term of the
product or service, are fully, accurately,
and effectively disclosed to consumers
in a manner that permits consumers to
understand the costs, benefits, and risks
associated with the product or service,
in light of the facts and circumstances.
The Bureau also proposed and is
finalizing § 1005.19 pursuant to its
authority in section 1022(c)(4) of the
Dodd-Frank Act. Section 1022(c)(1) of
the Dodd-Frank Act directs the Bureau
to monitor for risks to consumers in the
offering or provision of consumer
financial products or services, including
developments in markets for such
products or services. In support of this
function, the Bureau has authority
under section 1022(c)(4) to gather
information from time to time regarding
the organization, business conduct,
markets, and activities of covered
persons and service providers. Thus,
pursuant to the Bureau’s authority
under section 1022(c), the Bureau is
finalizing a requirement that prepaid
account issuers submit prepaid account
agreements to the Bureau on a rolling
basis, subject to certain exceptions, in
order to aid the Bureau’s monitoring for
risks to consumers in the offering or
provision of consumer financial
products or services under section
1022(c)(1) and (4) of the Dodd-Frank
Act.

In the future, the Bureau intends to
publish on its Web site a database of the
prepaid account agreements collected,
similar to the database currently
available for credit card agreements.
Under section 1022(c)(3) of the Dodd-

Frank Act, the Bureau “‘shall publish
not fewer than 1 report of significant
findings of its monitoring required by
this subsection in each calendar year,”
and ““may make public such information
obtained by the Bureau under this
section as is in the public interest.” The
Bureau is not finalizing proposed

§ 1005.19(b)(7) regarding posting of
agreements on the Bureau’s Web site,
however, given that the requirement
speaks to the Bureau’s actions and not
to regulated entities, and thus there is
no need to finalize the provision
through regulatory text.

For the reasons discussed below, the
Bureau is generally finalizing § 1005.19
as proposed with certain modifications
as summarized here and discussed in
detail below. Specifically, the Bureau is
finalizing § 1005.19(a) largely as
proposed, but is adopting new
§1005.19(a)(6) to define the term “offers
to the general public” to accommodate
a revision in final § 1005.19(c) to require
only agreements that are offered to the
general public to be posted to the
issuer’s publicly available Web site. The
Bureau is also finalizing § 1005.19(b)
with several modifications to revise the
time period in which issuers must
submit agreements to the Bureau from a
quarterly basis to a rolling basis.
Furthermore, the Bureau is adopting
new § 1005.19(b)(1)(v) to add to the list
of criteria set forth in §1005.19(b)(1)(1)
through (iv) that issuers must also
include in their submission any other
identifying information about each
agreement, as required by the Bureau,
which may include the effective date,
the name of the program manager, and
the name of other relevant parties, if
applicable, such as the employer for a
payroll card program. In addition, as
discussed above, the Bureau has
removed proposed § 1005.19(b)(7)
regarding posting of agreements on the
Bureau's Web site, though the Bureau
still intends to publish the agreements
it receives in the future. The Bureau is
finalizing the general requirement in
§1005.19(c) that issuers post and
maintain prepaid account agreements
on their publicly available Web sites,
except if those agreements are not
available to the general public or if they
qualify for one of the proposed
exceptions. The Bureau is also finalizing
the general requirement in § 1005.19(d)
to provide consumers with access to
their individual prepaid account
agreements, Furthermore, the Bureau is
finalizing § 1005.19(e) as proposed to
waive the requirement that issuers
obtain E-Sign consent from consumers
in order to provide prepaid account
agreements in electronic form pursuant
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to §1005.19(c) and (d). Finally, the
Bureau is adopting new § 1005.19(f) to
state that the requirements of final
§1005.19 apply to prepaid accounts
beginning on October 1, 2017, except for
the requirement to submit prepaid
account agreements to the Bureau on a
rolling basis pursuant to final

§ 1005.19(b), which has a delayed
effective date of October 1, 2018.

19(a)

The Bureau proposed in § 1005.19(a)
certain definitions specific to proposed
§1005.19. The Bureau is largely
finalizing § 1005.19(a) as proposed, with
several modifications as discussed
below.

19(a)(1) Agreement

The Bureau proposed § 1005.19(a)(1)
to define “agreement” or ‘“‘prepaid
account agreement’ for purposes of
proposed § 1005.19 as the written
document or documents evidencing the
terms of the legal obligation, or
prospective legal obligation, between a
prepaid account issuer and a consumer
for a prepaid account. An agreement or
prepaid account agreement would have
also included fee information, as
defined in proposed § 1005.19(a)(3),
discussed below. Proposed
§1005.19(a)(1) would have mirrored the
definition of “agreement” or “credit
card agreement” in Regulation Z
§1026.58(b)(1).

Proposed comment 19(a)(1)-1 would
have explained that an agreement may
consist of several documents that, taken
together, define the legal obligation
between the issuer and the consumer.
The Bureau did not include the second
part of Regulation Z comment 58(b)(1)—
2, which gives the example of
provisions that mandate arbitration or
allow an issuer to unilaterally alter the
terms of the card issuer’s or consumer’s
obligation are part of the agreement
even if they are provided to the
consumer in a document separate from
the basic credit contract. The Bureau
did not believe that prepaid account
agreements contain arbitration clauses
or provisions allowing the issuer to
unilaterally alter contract terms in
documents that are separate from the
main agreement, and therefore does not
believe such examples are necessary to
include in proposed comment 19(a)(1)-
1. The Bureau also did not include a
comment similar to Regulation Z
comment 58(b)(1)-1, which addresses
inclusion of certain pricing information
in a credit card agreement, as the
Bureau did not believe such a comment
was relevant to prepaid accounts.

The Bureau received no comments
regarding this portion of the proposal.

Definitions

Accordingly, the Bureau is finalizing
§1005.19(a)(1) and comment 19(a)(1)-1
as proposed.

19(a)(2) Amends

The Bureau proposed § 1005.19(a)(2)
to provide that for purposes of proposed
§1005.19, an issuer “amends” an
agreement if it makes a substantive
change (an “amendment”) to the
agreement. A change would have been
considered substantive if it alters the
rights or obligations of the issuer or the
consumer under the agreement. Any
change in the fee information, as
defined in proposed § 1005.19(a)(3)
would have been deemed to be
substantive. Proposed § 1005.19(a)(2)
mirrors the definition of the term
amends in Regulation Z § 1026.58(b)(2).

With respect to Regulation Z
§1026.58, the Board had determined
that requiring resubmission of credit
card agreements following minor,
technical changes would impose a
significant administrative burden with
no corresponding benefit of increased
transparency.53! The Bureau believed
the same would be true for prepaid
account issuers and therefore proposed
a similar definition here.

Proposed comment 19(a)(2)-1 would
have given examples of changes, other
than changes to fee information, that
generally would be considered
substantive, including: (i) addition or
deletion of a provision giving the issuer
or consumer a right under the
agreement, such as a clause that allows
an issuer to unilaterally change the
terms of an agreement; (ii) addition or
deletion of a provision giving the issuer
or consumer an obligation under the
agreement, such as a clause requiring
the consumer to pay an additional fee;
(iii) changes that may affect the cost of
the prepaid account to the consumer,
such as changes in a provision
describing how the prepaid account’s
monthly fee will be calculated; (iv)
changes that may affect how the terms
of the agreement are construed or
applied, such as changes in a choice-of-
law provision; and (v) changes that may
affect the parties to whom the agreement
may apply, such as provisions regarding
authorized users or assignment of the
agreement.

Proposed comment 19(a)(2)-2 would
have given examples of changes that
generally would not be considered
substantive, such as: (1) Correction of
typographical errors that do not affect
the meaning of any terms of the
agreement; (ii) changes to the issuer’s
corporate name, logo, or tagline; (iii)
changes to the format of the agreement,

53175 FR 7658, 7760 (Feb. 22, 2010).

such as conversion to a booklet from a
full-sheet format, changes in font, or
changes in margins; (iv) changes to the
name of the prepaid account to which
the program applies; (v) reordering
sections of the agreement without
affecting the meaning of any terms of
the agreement; (vi) adding, removing, or
modifying a table of contents or index;
and (vii) changes to titles, headings,
section numbers, or captions.

The Bureau received comments from
two consumer groups regarding whether
certain changes, such as to an issuer’s
corporate name or to the name of the
prepaid account program to which the
agreement applies, should be
considered substantive for the purposes
of §1005.19. These commenters argued
that such changes should be deemed
substantive, explaining that they could
impact a consumer’s or researcher’s
ability to find an agreement if it was
searched for using a different name.

For the reasons set forth herein, the
Bureau is finalizing § 1005.19(a)(2) as
proposed. The Bureau is also finalizing
comment 19(a)(2)-1 with several
revisions. The Bureau has modified
comment 19(a)(2)-1 to include the
following as examples of changes that
would generally be considered
substantive: changes to the corporate
name of the issuer or program manager,
or to the issuer’s address or identifying
number, such as its RSSD ID number or
tax identification number; and changes
to the names of other relevant parties,
such as the employer for a payroll card
program or the agency for a government
benefit program; and changes to the
name of the prepaid account program to
which the agreement applies. In
addition, the Bureau is finalizing
comment 19(a)(2)-2 with corresponding
revisions to remove changes to the name
of the prepaid account program to
which the agreement applies as an
example of a change that generally
would not be considered substantive.
The Bureau agrees with commenters
that if changes to the corporate name of
the issuer or program manager and
changes to the name of the prepaid
account program to which the
agreement applies are not reflected in
agreements posted to the issuer’s Web
site or to the Bureau’s Web site in the
future, a consumer might not be able to
locate an agreement for an existing
prepaid account or effectively compare
agreements when shopping for a new
prepaid account. Other parties, such as
researchers, would likely also find it
difficult to locate particular agreements.

19(a)(3) Fee Information

The Bureau proposed § 1005.19(a)(3)
to define “fee information™ for purposes

ADMINRECORD-V1-00000436



Case 1:19-cv-03700-RJL Document 25-2 Filed 10/09/20 Page 6 of 397

Federal Register/Vol. 81,

No. 225/Tuesday, November 22, 2016/Rules and Regulations

84131

of proposed § 1005.19 as the
information listed in the long form fee
disclosure in proposed
§1005.18(b)(2)(ii).

Proposed § 1005.19(a)(3) was similar
to the definition of pricing information
in Regulation Z §1026.58(b)(7), but
omitted the exclusion for temporary or
promotional rates and terms or rates and
terms that apply only to protected
balances, as the Bureau did not believe
there is currently an equivalent to such
rates and terms for prepaid accounts.

The Bureau received comments from
several consumer groups regarding
whether issuers should be required to
include the short form disclosure
(required by proposed § 1005.18(b)(2)(i))
in the definition of fee information and
thus be required to submit it to the
Bureau and post it on the issuer’s Web
site. Two consumer groups requested
that issuers be required to submit short
form disclosures to the Bureau for
posting on the Bureau’s Web site.
Another consumer group stated that the
short form disclosure should be
required to be placed on either the
issuer’s homepage or the landing page
for the product.

The Bureau is finalizing
§1005.19(a)(3) with several
modifications. The Bureau is retaining
the general definition of fee information
from the proposal, but is modifying it to
also include the short form disclosure.
The Bureau has also made changes to
the internal paragraph citations to
reflect other numbering changes made
in this final rule. Specifically, final
§1005.19(a)(3) provides that the term
fee information means the short form
disclosure for the prepaid account
pursuant to § 1005.18(b)(2) and the fee
information and statements required to
be disclosed in the pre-acquisition long
form disclosure for the prepaid account
pursuant to final § 1005.18(b)(4).

The Bureau continues to believe that
to enable consumers to shop for prepaid
accounts and to compare information
about various prepaid accounts in an
effective manner, it is necessary that the
agreements posted to the issuer’s Web
site and on the Bureau’s Web site in the
future include fees and other pricing
information. The Bureau expects that
most issuers will include the long form
disclosure itself as required by final
§1005.18(b)(4) (or the long form
information pursuant to final
§1005.18(f)(1)) directly in their prepaid
account agreements. Others may
perhaps maintain the long form
disclosure as an addendum or other
supplement to their prepaid account
agreements.

Upon further consideration, the
Bureau believes it is necessary that

issuers also submit the short form
disclosure to the Bureau and post it to
their Web sites, as suggested by some
commenters. The Bureau believes
submitting the short form disclosure, in
addition to the information on the long
form disclosure, will be useful to both
the Bureau in its market monitoring
efforts and to consumers and other
parties in the future when prepaid
account agreements are posted to the
Bureau’s Web site. The Bureau believes
the short form disclosure, particularly
the disclosures related to additional fee
types pursuant to final

§ 1005.18(b)(2)(viii) and (ix), will
provide the Bureau with insight into
industry practices in implementing this
final rule’s disclosure requirements
across a range of prepaid account types.
In addition, the Bureau does not believe
the requirement to submit this one
additional document will be
particularly burdensome or complicated
for issuers, especially because the
Bureau believes that issuers will
generally maintain their short form
disclosures in a readily accessible,
electronic format.

19(a)(4)

The Bureau’s Proposal

Issuer

The Bureau proposed § 1005.19(a)(4)
to define “‘issuer” or “prepaid account
issuer” for purposes of proposed
§ 1005.19 as the entity to which a
consumer is legally obligated, or would
be legally obligated, under the terms of
a prepaid account agreement. Proposed
§1005.19(a)(4) would have mirrored the
definition of card issuer in Regulation Z
§1026.58(b)(4).

In some cases, more than one
financial institution is involved in the
administration of a prepaid program.
For example, a smaller bank may
partner with a larger bank to market
prepaid accounts to the smaller bank’s
customers, or a bank may partner with
a program manager to offer prepaid
accounts. The Bureau understands that
the terms of the arrangements can vary,
for example with respect to which party
uses its name and brand in marketing
materials, sets fees and terms, conducts
customer identification and verification,
provides access to account information,
holds the pooled account, and absorbs
the risk of default or fraud.

The Board believed that with respect
to the definition of card issuer in what
is now Regulation Z §1026.58(b)(4),
without a bright-line rule defining
which institution is the issuer,
institutions might find it difficult to
determine their obligations under

§1026.58.532 Similarly, absent
clarification from the Bureau, the
Bureau was concerned that it may be
difficult to determine which entity
would be responsible for compliance
with proposed § 1005.19 for a particular
prepaid account. For example, if two
financial institutions are involved in
issuing a prepaid program, one may
have fewer than 3,000 open accounts
while the other has more than 3,000
open accounts. It may be difficult to
determine whether, for example, the de
minimis exception in proposed
§1005.19(b)(4) applies in such cases. In
addition, it may be unclear which
institution is obligated to post and
maintain the agreements on its Web site
pursuant to proposed § 1005.19(c) or
(d)(1)(1) or respond to telephone
requests for copies of agreements
pursuant to proposed §1005.19(d)(1)(ii),
discussed below. The Bureau therefore
believed it would be beneficial to clarify
which institution would be the prepaid
account issuer for purposes of proposed
§ 1005.19. The Bureau thus proposed to
define the term issuer in proposed
§ 1005.19(a)(4) as described above.
Proposed comment 19(a)(4)-1, which
mirrors Regulation Z comment 58(b)(4)-
1, would have provided an example of
how the definition of issuer would have
applied when more than one bank is
involved in a prepaid program.
Proposed comment 19(a)(4)-2, which
mirrors Regulation Z comment 58(b)(4)—
2, would have explained that while an
issuer has a legal obligation to comply
with the requirements of proposed
§ 1005.19, it generally may use a third-
party service provider to satisfy its
obligations under proposed § 1005.19,
provided that the issuer acts in
accordance with regulatory guidance
regarding the use of third-party service
providers and other applicable
regulatory guidance. In some cases, an
issuer may wish to arrange for the entity
with which it partners to issue prepaid
accounts to fulfill the requirements of
proposed §1005.19 on the issuer’s
behalf. Proposed comment 19(a)(4)-2
would have provided an example
describing such an arrangement
between a bank and a program manager.
Proposed comment 19(a)(4)-3, which
mirrors Regulation Z comment 58(b)(4)—
3.1, would have noted that, as explained
in proposed comment 19(c)-2, if an
issuer provides consumers with access
to specific information about their
individual accounts, such as providing
electronic history of consumers’ account
transactions pursuant to
§1005.18(c)(1)(ii), through a third-party
Web site, the issuer would have been

532 See 76 FR 22948, 22987 (Apr. 25, 2011).
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deemed to maintain that Web site for
purposes of proposed § 1005.19. Such a
Web site would have been deemed to be
maintained by the issuer for purposes of
proposed § 1005.19 even where, for
example, an unaffiliated entity designs
the Web site and owns and maintains
the information technology
infrastructure that supports the Web
site, consumers with prepaid accounts
from multiple issuers can access
individual account information through
the same Web site, and the Web site is
not labeled, branded, or otherwise held
out to the public as belonging to the
issuer. A partner institution’s Web site
would have been considered an
example of a third-party Web site that
may be deemed to be maintained by the
issuer for purposes of proposed
§1005.19. Proposed comment 19(a)(4)—
3 would have provided an example
describing such an arrangement
between a bank and a program manager.
The Bureau did not propose a
comment similar to that of Regulation Z
comment 58(b)(4)-3.11 which addresses
Web site posting of private label credit
card plans, as the Bureau did not
believe such a comment was relevant for
prepaid accounts, as discussed below.

Comments Received

In the proposal, the Bureau
acknowledged that an institution that
partners with multiple other entities to
issue prepaid accounts, such as in the
payroll card account context, will in
many cases use the same agreement for
all of the prepaid accounts issued in
connection with those arrangements.
Therefore, while the number of prepaid
accounts issued with a given partner
may be small, the total number of
consumers subject to the corresponding
agreement may be quite large. The
Bureau solicited comment on whether
submission of a separate agreement for
each issuer is the best approach in this
situation or whether such agreements
should be submitted in some other
manner. The Bureau received comments
from one consumer group regarding this
issue, stating that a single agreement
could be submitted as long as the
agreement is labeled and searchable in
such a way that the names of the
multiple entities are listed on it. This
commenter explained that this approach
would enable the public to see that the
agreement is the same for several
entities, without having to spend time
reviewing each agreement. The Bureau
did not receive any other comments on
this portion of the proposal.

The Final Rule

For the reasons set forth herein, the
Bureau is finalizing § 1005.19(a)(4) and

its related commentary substantially as
proposed, with several revisions for
clarity. The Bureau has also changed the
name of final comment 19(a)(4)-3 from
Partner Institution Web sites as
proposed to Third-Party Web sites
because the content of the comment is
primarily related to third-party Web
sites; a partner institution Web site is
merely an example of a third-party Web
site that may be deemed to be
maintained by the issuer for purposes of
final § 1005.19.

The Bureau continues to believe that
the definition of issuer creates a bright-
line rule that will enable institutions
involved in issuing prepaid accounts to
determine their obligations under final
§1005.19. The Bureau also believes that
the definition is consistent with the
actual legal relationship into which a
consumer enters under a prepaid
account agreement. In addition, the
Bureau believes that the institution to
which the consumer is legally obligated
under the agreement may be in the best
position to provide accurate, up-to-date
agreements to both the Bureau and
CONSUIMETS.

Regarding situations in which an
institution partners with multiple other
entities to issue prepaid accounts, the
Bureau is adopting new comment
19(b)(1)-2, to explain that if a program
manager offers prepaid account
agreements in conjunction with
multiple issuers, each issuer must
submit its own agreement to the Bureau.
This comment also explains that each
issuer may use the program manager to
submit the agreement on its behalf, in
accordance with final comment
19(a)(4)-2. Because the number and the
role of the entities involved in a
particular prepaid account agreement
may vary, the Bureau believes it is
clearer to require issuers, not program
managers (or other parties), to submit
these agreements to the Bureau. In
addition, the Bureau believes that
submitting a separate agreement for
each issuer, rather than submitting one
agreement with multiple issuers listed,
as suggested by one commenter, will be
less confusing to consumers and other
parties reviewing agreements on the
Bureau’s Web site in the future.

19(a)(5) Offers

The Bureau proposed § 1005.19(a)(5)
to provide that for purposes of proposed
§1005.19, an issuer “offers,” or “offers
to the public,” a prepaid account
agreement if the issuer solicits
applications for or otherwise makes
available prepaid accounts that would
be subject to that agreement.

Proposed comment 19(a)(5)-1 would
have explained that an issuer is deemed

to offer a prepaid account agreement to
the public even if the issuer solicits
applications for or otherwise makes
available prepaid accounts only to a
limited group of persons. For example,
agreements for affinity cards marketed
to students and alumni of a particular
institution of higher education, or
agreements offered only to residents of
a specific geographic location for a
particular prepaid account, would have
been considered to be offered to the
public. Similarly, agreements for
prepaid accounts issued by a credit
union would have been considered to be
offered to the public even though such
prepaid accounts are available only to
credit union members. Agreements for
payroll card accounts, government
benefit accounts, or for prepaid
accounts used to distribute student
financial aid disbursements, or property
and casualty insurance payouts, and
other similar programs would have also
been considered to be offered to the
public.

Proposed § 1005.19(a)(5) was similar
to the definition of the term “offers” in
Regulation Z § 1026.58(b)(5). Regulation
7 §1026.58(b)(5) provides that an issuer
“offers” or “offers to the public” an
agreement if the issuer is soliciting or
accepting applications for accounts that
would be subject to that agreement. The
Bureau did not believe that prepaid
account issuers solicit or accept
applications for prepaid accounts in the
same manner as credit card issuers do
for credit card accounts, and thus
modified this language for purposes of
proposed § 1005.19(a)(5). Proposed
comment 19(a)(5)—1 was similar to
Regulation Z comment 58(b)(5)-1 but
would have included several additional
examples of prepaid accounts offered to
the public. The Bureau did not propose
an equivalent comment to Regulation Z
comment 58(b)(5)—-2, which provides
that a card issuer is deemed to offer a
credit card agreement to the public even
if the terms of that agreement are
changed immediately upon opening to
terms not offered to the public, as the
Bureau did not believe that prepaid
account terms are modified in this
manner.

The Bureau received no comments
regarding this portion of the proposal.
Accordingly, the Bureau is finalizing
§1005.19(a)(5) with modifications to
accommodate the revision in final
§ 1005.19(c), discussed below, to require
only agreements that are offered to the
general public to be posted to the
issuer’s publicly available Web site.
Specifically, the Bureau has removed
the phrase “offers to the public” from
§1005.19(a)(5) and, as discussed below,
is adopting new § 1005.19(a)(6) to define
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the term “offers to the general public.”
Final § 1005.19(a)(5) provides that an
agreement is “offered” if the issuer
markets, solicits applications for, or
otherwise makes available a prepaid
account that would be subject to that
agreement, regardless of whether the
issuer offers the prepaid account to the
general public. Furthermore, because
proposed comment 19(a)(5)-1 described
agreements that are offered to the
public, which is now discussed in new
§1005.19(a)(6), the Bureau has
renumbered this comment as comment
19(a)(6)—1 and has made revisions for
consistenicy with new § 1005.19(a)(6)
discussed below.

19(a)(6) Offers to the General Public

As noted above, the Bureau is
adopting new § 1005.19(a)(6) to define
the term “offers to the general public.”
Specifically, new § 1005.19(a)(6)
provides that for purposes of final
§1005.19, an issuer “offers to the
general public” a prepaid account
agreement if the issuer markets, solicits
applications for, or otherwise makes
available to the general public a prepaid
account that would be subject to that
agreement.

The Bureau is finalizing proposed
comment 19(a)(5)-1, renumbered as
comment 19(a)(6)—1, with modifications
for consistency with new
§1005.19(a)(6). Specifically, final
comment 19(a)(6)-1 explains that an
issuer is deemed to offer a prepaid
account agreement to the general public
even if the issuer markets, solicits
applications for, or otherwise makes
available prepaid accounts only to a
limited group of persons. This comment
explains that if, for example, an issuer
solicits only residents of a specific
geographic location for a particular
prepaid account, the agreement would
be considered to be offered to the
general public. In addition, this
comment explains that agreements for
prepaid accounts issued by a credit
union are considered to be offered to the
general public even though such
prepaid accounts are available only to
credit union members.

The Bureau is also adopting new
comment 19(a)(6)-2 to explain prepaid
account agreements not offered to the
general public. Specifically, this
comment explains that a prepaid
account agreement is not offered to the
general public when a consumer is
offered the agreement only by virtue of
the consumer’s relationship with a third
party. This comment provides that
agreements for payroll card accounts,
government benefit accounts, or for
prepaid accounts used to distribute
student financial aid disbursements, or

property and casualty insurance
payouts, and other similar programs are
examples of agreements that are not
offered to the general public.

19(a)(7) Open Account

The Bureau proposed § 1005.19(a)(6)
to provide that for purposes of proposed
§ 1005.19, a prepaid account is an “open
account,” or “open prepaid account,” if
(1) there is an outstanding balance in the
prepaid account; (ii) if the consumer can
load funds to the account even if the
account does not currently hold a
balance; or (iii) the consumer can access
credit through a credit plan that would
be a credit card account under
Regulation Z (12 CFR part 1026) that is
offered in connection with a prepaid
account. A prepaid account that has
been suspended temporarily (for
example, due to a report by the
consumer of unauthorized use of the
card) would have been considered an
open account or open prepaid account.

Proposed comment 19(a)(6)-1 would
have explained that a prepaid account
that meets any of the criteria set forth in
proposed § 1005.19(a)(6) is considered
open even if the issuer considers the
account inactive. The term open
account was used in the provisions
regarding the de minimis and product
testing exceptions in proposed
§1005.19(b)(4) and (5) and the
requirements in proposed § 1005.19(d)
for agreements not submitted to the
Bureau, discussed below.

Proposed § 1005.19(a)(6) was similar
to the definition of open account or
open credit card account in Regulation
7 §1026.58(b)(6). While Regulation Z
§ 1026.58(b)(6) defines an open credit
card account as one in which the
cardholder can obtain extensions of
credit on the account, or there is an
outstanding balance on the account that
has not been charged off, the Bureau
modified the definition to better reflect
what it believed constitutes an open
account in the prepaid context.
Proposed § 1005.19(a)(6) would have
included the explanation used in
Regulation Z § 1026.58(b)(6), which
provides that an account that has been
suspended temporarily (for example,
due to a report by the consumer of
unauthorized use of the card) is
nonetheless considered an open
account. Proposed comment 19(a)(6)—1
was similar to Regulation Z comment
58(b)(6)—1, with modifications to reflect
the terms of proposed § 1005.19(a)(6).

The Bureau received no comments
regarding this portion of the proposal.
Accordingly, the Bureau is finalizing
§1005.19(a)(6), renumbered as
§1005.19(a)(7), largely as proposed,
with revisions to reflect the changes in

final Regulation Z § 1026.61 regarding
hybrid prepaid-credit cards.
Specifically, final § 1005.19(a)(6)
provides, in part, that for the purposes
of §1005.19, a prepaid account is an
“open account” or “open prepaid
account” if the consumer can access
credit from a covered separate credit
feature accessible by a hybrid prepaid-
credit card as defined in Regulation Z
§1026.61, in connection with the
account. The Bureau is also finalizing
comment 19(a)(6)—1, renumbered as
comment 19(a)(7)-1, as proposed, with
minor revisions for clarity.

19(a)(8) Prepaid Account

The Bureau proposed § 1005.19(a)(7)
to provide that for purposes of proposed
§1005.19, “prepaid account” means a
prepaid account as defined in proposed
§1005.2(b)(3). Proposed comment
19(a)(7)-1 would have explained that
for purposes of proposed § 1005.19, a
prepaid account includes, among other
things, a payroll card account as defined
in proposed § 1005.2(b)(3)(iii) and a
government benefit account as defined
proposed §§ 1005.2(b)(3)(iv) and
1005.15(a)(2).

The Bureau received comments from
several industry commenters, including
issuing banks, industry trade
associations, program managers, a think
tank, and a law firm writing on behalf
of a coalition of prepaid issuers, in
response to the Bureau’s request for
comment regarding whether there were
any types of prepaid accounts as
defined in proposed § 1005.2(b)(3) that
should be excluded from the definition
of prepaid account for purposes of
§1005.19, or that should be excluded
from certain requirements in § 1005.19.
These commenters urged the Bureau to
exclude prepaid account agreements
that are not offered to the public (such
as for payroll card, government benefit,
and campus card accounts) from the
requirement in proposed § 1005.19(b) to
submit agreements to the Bureau for
posting on the Bureau’s publicly
available Web site and the requirement
in proposed § 1005.19(c) to post
agreements on the issuer’s publicly
available Web site. These commenters
explained that for these types of
accounts, an issuer could have
thousands of agreements that have been
negotiated between the issuer and a
third party (such as an employer, a
government agency, or a university) and
that are often tailored to fit the needs of
individual programs. These commenters
stated that such volume and variety
would clutter the Bureau’s and issuer’s
Web sites, overwhelm consumers, and
cause confusion because consumers
might not understand which agreement
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Federal Register/Vol. 82, No. 124/ Thursday, June 29, 2017 /Proposed Rules

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Parts 1005 and 1026
[Docket No. CFPB-2017-0015]
RIN 3170-AA72

Amendments to Rules Concerning
Prepaid Accounts Under the Electronic
Fund Transfer Act (Regulation E) and
the Truth in Lending Act (Regulation Z)

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Proposed rule with request for
public comment.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau or CFPB) is
proposing to amend Regulation E,
which implements the Electronic Fund
Transfer Act, and Regulation Z, which
implements the Truth in Lending Act,
and the official interpretations to those
regulations. This proposal relates to a
final rule, published in the Federal
Register on November 22, 2016, as
amended on April 25, 2017, regarding
prepaid accounts under Regulations E
and Z. This proposal requests comment
on potential modifications to several
aspects of that rule, including error
resolution and limitations on liability
for prepaid accounts where the financial
institution has not completed its
consumer identification and verification
process; application of the rule’s credit-
related provisions to digital wallets that
are capable of storing funds; certain
other clarifications and minor
adjustments; and twa issues relating to
the effective date of the rule.

DATES: Comments must be received on
or before August 14, 2017.

ADDRESSES: You may submit comments,
identified by Docket No. CFPB—2017—-
0015 or RIN 3170-AA72, by any of the
following methods:

e Email: FederalRegisterComments@
cfpb.gov. Include Docket No. CFPB—
2017-0015 or RIN 3170-AA72 in the
subject line of the email.

e Electronic: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Monica Jackson, Office of the
Executive Secretary, Consumer
Financial Protection Bureau, 1700 G
Street NW., Washington, DC 20552.

¢ Hand Delivery/Courier: Monica
Jackson, Office of the Executive
Secretary, Consumer Financial
Protection Bureau, 1275 First Street NE.,
Washington, DC 20002.

Instructions: All submissions should
include the agency name and docket
number or Regulatory Information
Number (RIN) for this rulemaking.

Because paper mail in the Washington,
DC area and at the Bureau is subject to
delay, commenters are encouraged to
submit comments electronically. In
general, all comments received will be
posted without change to http://
www.regulations.gov. In addition,
comments will be available for public
inspection and copying at 1275 First
Street NE., Washington, DC 20002, on
official business days between the hours
of 10 a.m. and 5 p.m. Eastern Time. You
can make an appointment to inspect the
documents by telephoning (202) 435-
7275.

All comments, including attachments
and other supporting materials, will
become part of the public record and
subject to public disclosure. Sensitive
personal information, such as account
numbers or Social Security numbers,
should not be included. Comments will
not be edited to remove any identifying
or contact information.

FOR FURTHER INFORMATION CONTACT:
Thomas L. Devlin and Yaritza Velez,
Counsels; and Kristine M. Andreassen
and Krista Ayoub, Senior Counsels,
Office of Regulations, at (202) 435-7700.
SUPPLEMENTARY INFORMATION:

I. Summary of the Proposed Rule

On October 5, 2016, the Bureau
released a final rule to create
comprehensive consumer protections
for prepaid accounts under Regulation
E, which implements the Electronic
Fund Transfer Act (EFTA),! and
Regulation Z, which implements the
Truth in Lending Act (TILA) 2 (2016
Final Rule).? Through its efforts to
support industry implementation of the
2016 Final Rule, the Bureau learned in
recent months that some industry
participants believed that they would
have difficulty complying with certain
provisions of the 2016 Final Rule that
would have gone into effect on October
1, 2017. To facilitate compliance, after
notice and comment, the Bureau
extended the general effective date of
the 2016 Final Rule to April 1, 2018
(2017 Effective Date Proposal and 2017
Effective Date Final Rule, respectively).*
The 2016 Final Rule, as amended by the
2017 Effective Date Final Rule, is
referred to herein as the Prepaid
Accounts Rule.

Based on feedback received by the
Bureau through its outreach efforts to
industry regarding implementation of
the 2016 Final Rule as well as in
comments received on the 2017

115 U.S.C. 1693 et seq.

215 U.S.C. 1601 et seq.

381 FR 83934 (Nov. 22, 2016).

482 FR 13782 (Mar. 15, 2017); 82 FR 18975 (Apr.
25, 2017).

Effective Date Proposal, the Bureau is
proposing herein to amend several
provisions of the Prepaid Accounts
Rule. These proposed revisions address,
in part, certain issues that were
unanticipated by commenters on the
notice of proposed rulemaking that led
to the 2016 Final Rule (2014 Proposal),5
and are intended to facilitate
compliance and relieve burden on those
issues. In particular, the Bureau is
proposing to:

¢ Revise the error resolution and
limited liability provisions of the
Prepaid Accounts Rule in Regulation E
to provide that financial institutions
would not be required to resolve errors
or limit consumers’ liability on
unverified prepaid accounts. However,
for accounts where the consumer’s
identity is later verified, financial
institutions would be required to limit
liability and resolve errors with regard
to disputed transactions that occurred
prior to verification, consistent with the
timing requirements of the Prepaid
Accounts Rule.

¢ Create a limited exception to the
credit-related provisions of the Prepaid
Accounts Rule in Regulation Z for
certain business arrangements between
prepaid account issuers and credit card
issuers that offer traditional credit card
products. This exception is designed to
address certain complications in
applying the credit provisions of the
Prepaid Accounts Rule to credit card
accounts linked to digital wallets that
can store funds where the credit card
accounts are already subject to
Regulation Z’s open-end credit card
rules in circumstances that appear to
pose lower risks to consumers.

e Make clarifications or minor
adjustments to provisions of the Prepaid
Accounts Rule related to an exclusion
from the definition of prepaid account,
unsolicited issuance of access devices,
several aspects of the rule’s pre-
acquisition disclosure requirements,
and submission of prepaid account
agreements to the Bureau, as described
in detail below.

Finally, the Bureau is soliciting
comment on whether a further delay of
the Prepaid Accounts Rule’s effective
date would be necessary and
appropriate in light of the amendments
proposed herein, and whether a specific
provision addressing early compliance

5The Bureau released its proposal regarding
prepaid accounts under Regulations E and Z,
including model and sample disclosure forms, for
public comment on November 13, 2014. 79 FR
77102 (Dec. 23, 2014). The Bureau had previously
issued an advance notice of proposed rulemaking
that posed a series of questions for public comment
about how the Bureau might consider regulating
general purpose reloadable cards and other prepaid
products. 77 FR 30923 (May 24, 2012).
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Federal Register/ Vol. 83, No. 30/ Tuesday, February 13, 2018/ Rules and Regulations

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Parts 1005 and 1026
[Docket No. CFPB-2017-0015]

RIN 3170-AA72

Rules Concerning Prepaid Accounts
Under the Electronic Fund Transfer Act
(Regulation E) and the Truth in
Lending Act (Regulation Z)

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Final rule; official
interpretation; delay of effective date.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is
amending Regulation E, which
implements the Electronic Fund
Transfer Act, and Regulation Z, which
implements the Truth in Lending Act,
and the official interpretations to those
regulations. This rulemaking relates to a
final rule published in the Federal
Register on November 22, 2016, as
amended on April 25, 2017, regarding
prepaid accounts under Regulations E
and Z. The Bureau is finalizing
modifications to several aspects of that
rule, including with respect to error
resolution and limitations on liability
for prepaid accounts where the financial
institution has not successfully
completed its consumer identification
and verification process; application of
the rule’s credit-related provisions to
digital wallets that are capable of storing
funds; certain other clarifications and
minor adjustments; technical
corrections; and an extension of the
overall effective date to April 1, 2019.

DATES: The amendments in this final
rule are effective on April 1, 2019. The
effective date of the final rule published
on November 22, 2016 (81 FR 83934), as
delayed on April 25, 2017 (82 FR
18975), is further delayed from April 1,
2018 to April 1, 2019. The effective date
of the final rule published on April 25,
2017 (82 FR 18975), is delayed from
April 1, 2018 to April 1, 2019. The
effective date for the addition of

§ 1005.19(b), published on November
22, 2016 (81 FR 83934), as confirmed on
April 25, 2017 (82 FR 18975), is delayed
from October 1, 2018 to April 1, 2019.

FOR FURTHER INFORMATION CONTACT:
Yaritza Velez, Counsel, and Kristine M.
Andreassen, Krista Ayoub, and Thomas
L. Devlin, Senior Counsels, Office of
Regulations, at 202—435-7700 or https://
reginquiries.consumerfinance.gov/.

SUPPLEMENTARY INFORMATION:

I. Summary of the Final Rule

The Bureau is finalizing amendments
to its 2016 rule that created
comprehensive consumer protections
for prepaid accounts under Regulation
E, which implements the Electronic
Fund Transfer Act (EFTA),! and
Regulation Z, which implements the
Truth in Lending Act (TILA) 2 (2016
Final Rule).? Through its efforts to
support industry implementation of the
2016 Final Rule, the Bureau learned that
some industry participants believed that
they would have difficulty complying
with certain provisions of the 2016
Final Rule that would have gone into
effect on October 1, 2017. To facilitate
compliance, after notice and comment,
the Bureau extended the general
effective date of the 2016 Final Rule to
April 1, 2018 (2017 Effective Date
Proposal and 2017 Effective Date Final
Rule, respectively).# The 2016 Final
Rule, as amended by the 2017 Effective
Date Final Rule, is referred to herein as
the Prepaid Accounts Rule.

Based on feedback received by the
Bureau through its outreach efforts to
industry regarding implementation of
the 2016 Final Rule as well as in
comments received on the 2017
Effective Date Proposal, the Bureau
proposed to amend several provisions of
the 2016 Final Rule (June 2017
Proposal).’ After reviewing comments
received on the proposal, the Bureau is
finalizing the June 2017 Proposal
generally as proposed, with certain
modifications, as discussed below.,
These revisions to the Prepaid Accounts
Rule are intended to address, in part,
certain issues that were unanticipated
by commenters on the notice of
proposed rulemaking that led to the
2016 Final Rule (2014 Proposal),® and
are intended to facilitate compliance
and relieve burden on those issues. In
particular, the Bureau is:

¢ Revising the error resolution and
limited liability provisions of the
Prepaid Accounts Rule in Regulation E
to provide that financial institutions are

115 U.S.C. 1693 et seq.

215 U.S.C. 1601 et seq.

3The 2016 Final Rule was released by the Bureau
on October 5, 2016 and subsequently published in
the Federal Register. 81 FR 83934 (Nov. 22, 2016).

482 FR 13782 (Mar. 15, 2017); 82 FR 18975 (Apr.
25, 2017).

582 FR 29630 (June 29, 2017).

6 The Bureau released its proposal regarding
prepaid accounts under Regulations E and Z,
including model and sample disclosure forms, for
public comment on November 13, 2014. 79 FR
77102 (Dec. 23, 2014). The Bureau had previously
issued an advance notice of proposed rulemaking
that posed a series of questions for public comment
about how the Bureau might consider regulating
general purpose reloadable cards and other prepaid
products. 77 FR 30923 (May 24, 2012).

not required to resolve errors or limit
consumers’ liability on unverified
prepaid accounts. For accounts where
the consumer’s identity is later verified,
financial institutions are not required to
limit liability and resolve errors with
regard to disputed transactions that
occurred prior to verification.

¢ Creating a limited exception to the
credit-related provisions of the Prepaid
Accounts Rule in Regulation Z for
certain business arrangements between
prepaid account issuers and credit card
issuers that offer traditional credit card
products. This exception is designed to
address certain complications in
applying the credit provisions of the
Prepaid Accounts Rule to credit card
accounts linked to digital wallets that
can store funds where the credit card
accounts are already subject to
Regulation Z’s open-end credit card
rules in circumstances that appear to
pose lower risks to consumers. This
final rule also expands the situations in
which prepaid account issuers are
permitted to run negative balances on
prepaid accounts, provided certain
conditions are met.

¢ Extending the overall effective date
of the Prepaid Accounts Rule to April 1,
2019.

¢ Making clarifications or minor
adjustments to provisions of the Prepaid
Accounts Rule in Regulation E related to
an exclusion from the definition of
prepaid account, unsolicited issuance of
access devices, several aspects of the
rule’s pre-acquisition disclosure
requirements, and submission of
prepaid account agreements to the
Bureau.

¢ Making technical corrections to
certain provisions of the Prepaid
Accounts Rule in both Regulations E
and Z.

Due to recent changes in requirements
by the Office of the Federal Register,
when amending commentary the Bureau
is now required to reprint certain
subsections being amended in their
entirety rather than providing more
targeted amendatory instructions. The
length of the commentary in this final
rule thus appears much longer than
what was included in the June 2017
Proposal. The Bureau is releasing an
unofficial, informal redline to assist
industry and other stakeholders in
reviewing the changes that this final
rule is making to the Prepaid Accounts
Rule.”

7 This redline can be found on the Bureau’s
regulatory implementation page for the Prepaid
Accounts Rule, at https://
www.consumerfinance.gov/policy-compliance/
guidance/implementation-guidance/prepaid-rule/.
If any conflicts exist between the redline and the
text of the 2016 Final Rule, the 2017 Effective Date
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